








Practice Guideline: Insanity Defense Evaluations

tance” as the basis for proposed testimony. Jurisdic-
tions typically articulate standards for the admission
of expert testimony in either case law or statute.

In summary, the forensic psychiatrist should dis-
cuss the presence or absence of mental disease or
defect in the conclusion of the report. Case law or
statutes may specify jurisdictional definitions of
mental disease or defect. In the absence of specific
definitions, trends in case law and standards for the
admissibility of expert testimony may provide guid-
ance. Acceptable practices for the establishment of
mental disease or defect should contain at least a
narrative description of a scientifically based disor-
der, symptom cluster, or syndrome. Generally speak-
ing, the use of specific diagnoses helps the expert
organize patterns of symptoms and explain the con-
clusions drawn.

Establishing the Relationship Between Mental
Disease or Defect and Criminal Behavior

Once the presence or absence of a mental disease
or defect is established, the psychiatrist focuses on the
relationship, if any, between the mental disease or
defect and the alleged crime. The analysis of this
relationship may focus on one or more of the follow-
ing: the individual’s severity of illness; history of ill-
ness; perception of reality; motivations, beliefs, and
intentions; behavior and emotional state as related to
the criminal behavior. (In states requiring severe
mental illness, the severity of mental illness may be
addressed more appropriately in the determination
of mental disease or defect.) The relevance and im-
portance of each of these factors will vary from case to
case. The psychiatrist must carefully assess the cred-
ibility of the defendant’s report in each of these areas.

The severity of an individual’s illness or defect
helps determine how the psychiatric symptoms led to
the person’s behavior. Severity of mental illness in-
volves the nature, duration, frequency, and magni-
tude of psychiatric symptoms and how these symp-
toms impinge on the person’s awareness, thinking,
and functioning. Cognitive testing and/or the rela-
tionship of the impairment to the person’s intellec-
tual and adaptive functioning may help determine
the severity of a mental defect.

The individual’s history of mental illness or defect
may be relevant in establishing the presence of a
mental disease or defect at the time of the crime and
substantiating the relationship of the individual’s be-

havior to the reported symptoms. For example, an
individual’s report of assaultive behavior due to psy-
chotic symptoms is more credible if psychiatric
records document similar behavioral responses to
psychotic symptoms before the crime took place. Al-
though such a history may be relevant, the psychia-
trist should state the limitations of rendering an in-
sanity opinion based solely on that history.

Understanding what motivates a person to behave
criminally is important when studying the relation-
ship between mental illness and criminal acts. Ana-
lyzing the criminal intent of defendants involves ex-
amining their awareness of what they were doing
during the crime and what their motivations for ac-
tions taken were at that time. Indeed, analyzing the
defendant’s behavior before and after the crime may
contribute greatly to the psychiatrist’s overall under-
standing of the individual’s mental states and how
they bear on criminal intent. The psychiatrist deter-
mines whether the reported feeling states are consis-
tent with the individual’s psychiatric symptoms and
behaviors.

The defendant’s emotional state at the time of the
crime helps to determine the relationship between a
mental disease/defect and criminal behavior. In par-
ticular, the psychiatrist inquires as to how the defen-
dant felt before, during, and after the criminal acts.
The psychiatrist determines whether the reported
feeling states are consistent with the individual’s psy-
chiatric symptoms and behavior.

Finally, the psychiatrist should carefully consider
the possibility that defendants may, to avoid criminal
prosecution, fabricate or exaggerate psychiatric
symptoms and past psychiatric illness. They may
misrepresent their motivations or intent regarding
their criminal behavior, as well as any emotions they
experienced while committing the crime. Conduct-
ing collateral interviews, reviewing collateral records,
and administering appropriate psychological testing
can assist in the clarification of possible malingering.

Since each case is unique, the importance, weight,
and combination of each of the three areas of analysis
will vary. That is why relying on just one factor may
be inappropriate in certain situations. The forensic
psychiatrist should strive for a consistent approach to
the analysis to ensure a thorough review of all data
and reliable testimony. The approach to and basis for
the forensic psychiatrist’s opinion should be ex-
plained clearly in the report and testimony.
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Relationship Between Mental Disease or
Disorder, Criminal Behavior, and the
Legal Standard

In formulating the opinion, the psychiatrist con-
siders to what degree the mental condition and its
relationship to the alleged crime meet the legal stan-
dard for criminal responsibility. When an individual
is charged with multiple offenses, the psychiatrist
generally conducts the insanity analysis for each of-
fense. Because the legal standards for determining
insanity vary between states and the federal system,
an individual could theoretically be found insane in
one jurisdiction and sane in another.

As the definition of insanity is a legal one, it is
important for psychiatrists to review their jurisdic-
tion’s insanity statute. In general, standards for an
insanity defense include a cognitive and/or volitional
prong in the form of the M’Naghten test, the ALI
test, the irresistible impulse test, or modifications of
all three. In addition, the precise wording of each test
varies between jurisdictions. Regardless of the test
used, psychiatrists should explain how they deter-
mined that the defendant did or did not meet the
legal standard for insanity.

Cognitive Tests of Insanity

Cognitive tests of insanity focus on the relation-
ship between the individual’s cognitive impairments
and the alleged crime. Such tests are part of the
M’Naghten test, the first prong of the ALI test and
variations of these two traditional standards. The
M’Naghten standard (see “Review of State Statutes
and Federal and Military Law” in Section I) serves as
the basis for most insanity statutes with a cognitive
component. The traditional M’Naghten cognitive
prong focuses on whether individuals have a mental
disorder that prevents them from “knowing the na-
ture and quality of what they were doing and/or from
knowing the wrongfulness of their actions.” Some
state statutes require both knowledge of behavior and
knowledge of wrongfulness or criminality, whereas
other states require only one of these components.
Some states have substituted the word appreciate,
understand, recognize, distinguish, or differentiate
for know.

Jurisdictions vary in their interpretation of the
M’Naghten standard and its modifications. The tra-
ditional standard is considered the hardest cognitive
test to meet. Variations of the word know have led to
different interpretations. For example, some insanity

statutes use the word appreciate rather than know in
reference to the defendant’s understanding of wrong-
fulness. Some state courts have interpreted the word
appreciate to represent a broader reasoning ability
than know. Some state courts, however, have held to
the strict M’Naghten standard despite the substi-
tuted language. Similarly, in some jurisdictions, a
finding of insanity requires that defendants’ mental
disorders prevented them from knowing (or appreci-
ating) the legal wrongfulness, whereas other states
require only that the person’s mental disorder pre-
vented them from knowing (or appreciating) the
moral wrongfulness of their behavior. The type of
wrongfulness can be determined by statute or case
law or left to the discretion of the jury.

In general, the cognitive prong of the ALI standard
is considered easier to meet than the cognitive prong
of the M’Naghten standard (or its variations). This
prong of the ALI standard states that the person
“lacks substantial capacity to appreciate the criminal-
ity of his conduct.” Many courts have interpreted the
“substantial capacity to appreciate” language as the
broadest reasoning ability in cognitive tests of insan-
ity. The interpretation, however, is specific to the
jurisdiction, even though the general intent was to
broaden the standard.

An example of the variations in interpreting know
and appreciate is the contrasting testimony of Dr.
Park Elliot Dietz and Dr. William T. Carpenter in
the Hinckley trial. In the Hinckley trial, the applica-
ble standard was whether the defendant lacked the
substantial capacity to appreciate the wrongfulness of
his conduct. The prosecution argued that the correct
interpretation of appreciate was the consideration of
cognitive function, excluding affective impairment
or moral acknowledgment. The defense argued that
appreciation went beyond the mere cognitive ac-
knowledgment that the act was wrong and encom-
passed the “affective and emotional understanding of
his conduct.”"®’

Dr. Carpenter testified:

... . So that I do think that he had a purely intellectual appre-
ciation that it was illegal. Emotionally he could give no weight
to that because other factors weighed far heavier in his emo-
tional appreciation. And these two things come together in his
reasoning processes, his reasoning processes were dominated by
the inner state—by the inner drives that he was trying to ac-
complish in terms of the ending of his own life and in terms of
the culminating relationship with Jodie Foster.
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It was on that basis that I concluded that he did lack the
substantial capacity to appreciate the wrongfulness of his acts

(Ref. 189, p 56).

In contrast, Dr. Dietz testified:

Let me begin by saying that the evidence of Mr. Hinckley’s
ability to appreciate wrongfulness on March 30, 1981 has a
background. That background includes long-standing interest
in fame and assassinations. It includes study of the publicity
associated with various crimes. It includes extensive study of
assassinations. It includes the choice of Travis Bickle as a major
role model, a subject I will tell you about when I describe “Taxi
Driver.” It includes his choice of concealable handguns for his
assassination plans, and his recognition that the 6.5 rifle he
purchased was too powerful for him to handle. It includes his
purchase of Devastator exploding ammunition on June 18,
1980. It includes multiple writings about assassination plans.

Now on that backdrop we see specific behaviors involved in
Mr. Hinckley’s pursuit of the President. . . . He concealed suc-
cessfully from his parents, his brother, from his sister, from his
brother-in-law and from Dr. Hopper, including hiding his
weapons, hiding his ammunition, and misleading them about
his travels and plans. The concealment indicated that he appre-
ciated the wrongfulness of his plans. . . .

Mind you, no single piece of evidence is determinative here.
I am providing you with examples of kinds of evidence that,
taken together, make up my opinion about his appreciation of
wrongfulness. .. .

Finally, his decision to proceed to fire, thinking that others
had seen him, as I mentioned before, indicates his awareness
that others seeing him was significant because others recognized
that what he was doing and about to do were wrong (Ref. 189,

pp 63-5).

The importance of understanding the cognitive
test and its jurisdictional interpretation is its rele-
vance in forming an opinion. A strict M’Naghten
standard sets a high threshold and may exclude
individuals with major psychotic and/or mood
disorders as defendants who may still possess suf-
ficient cognition to know the nature and quality of
their act. Conversely, the ALI cognitive test is gen-
erally felt to broaden the cognitive test to include,
among other components, affect. This has the ef-
fect of lowering the threshold for a successful in-
sanity defense. The forensic psychiatrist must in-
vestigate the interpretation of the cognitive prong
on a case-by-case and jurisdiction-by-jurisdiction
basis. The nuances of meaning for “know” or “ap-
preciate” are subject to fierce legal battles, even in
jurisdictions where statutes and case law appear to
have provided clear definitions. 4

Volitional Tests of Insanity

Volitional tests of insanity focus on how defen-
dants’ mental disorders affect their ability or capacity

to control their behavior. This test has been called
both the irresistible impulse test and the volitional
prong of the ALI test. Insanity statutes vary regarding
the degree of mental disorder necessary to show that
behavioral control was impaired. For example, some
statutes require that the person’s mental disorder ren-
der them “unable” to control their behavior. Other
jurisdictions allow an insanity defense if defendants
“lacked substantial capacity to control their behav-
ior” as a result of a mental disorder. In conducting
this type of analysis, psychiatrists should consider the
possibility that defendants chose not to control their
behavior for reasons unrelated to a mental disorder.
Currently, since an expert’s ability to measure the
incapacity to control behavior are limited, opinions
expressing high degrees of confidence in this area are
generally not warranted.

Since legal tests of insanity do vary among juris-
dictions, as noted eatlier, it is possible for an individ-
ual to meet the criteria for insanity under one test but
not another.

To illustrate, consider a woman who suffers from
the obsession that she is contaminated with germs
whenever she leaves her house. To combat her fear
that she will bring the contamination into her home,
she feels compelled to completely undress and wash
with soap and water outside her house before going
inside. She may know, understand or appreciate the
nature and quality of her actions, and may have a
cognitive awareness that her behavior violates the law
against public nudity. Therefore, she would likely
not meet a cognitive test for insanity. However, be-
cause her compulsion renders her unable to refrain
from her behavior, she may meet a volitional test of
insanity.

A person suffering from severe mania provides a
further example where impairments in volitional
control may exist despite the person’s cognitive
awareness of their behavior and its wrongfulness. For
example, consider a man on an inpatient psychiatric
unit with severe mania. He has not responded to
mood stabilizers or electroconvulsive therapy. He re-
mains extremely hypersexual and recurrently exposes
himself to female staff and patients. Although the
patient knows what he is doing and can articulate
that it is wrong, he nevertheless continues his behav-
ior. Under a volitional test of insanity, the trier of fact
may consider the possibility that this man’s mania
resulted in an inability to control his behavior.
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The Product Test

A rare insanity standard, known as the product
test, is still used in New Hampshire and the Virgin
Islands. New Hampshire’s standard is cited as
“whether the defendant was insane and whether the
crimes were the product of such insanity are ques-
tions of fact for you (the jury) to decide.” This test
does not include either a cognitive or a volitional
prong. Under this test, the psychiatrist describes the
person’s mental disorder and how this disorder af-
fects the individual’s behavior. The trier of fact then
determines if the person’s alleged criminal behavior
resulted from the mental disorder described by the
psychiatrist.

Summary

In formulating the opinion regarding a defen-
dant’s sanity at the time of the act, the psychiatrist
determines the presence or absence of a mental dis-
order; discusses the relationship, if any, of the mental
disorder to the alleged criminal behavior; and deter-
mines if such a relationship meets the jurisdictional
standard for insanity. Federal law and some state laws
preclude an expert from testifying to so-called ulti-
mate issues, such as whether or not the defendant
actually meets the jurisdictional standards for the de-
fense. However, there is nothing to prevent its inclu-
sion in a report.

X. Summary

The insanity defense is a legal construct that ex-
cuses certain mentally ill defendants from legal re-
sponsibility for criminal behavior. This practice
guideline has delineated the forensic psychiatric eval-
uation of defendants raising the insanity defense.

The document describes acceptable forensic psychi-
atric practices. Where possible, standards of practice
and ethical guidelines have been specified. And
where appropriate, the practice guideline has empha-
sized the importance of analyzing the individual case,
the jurisdictional case law and the state (or federal)
statute.

This practice guideline is limited by the evolving
case law, statutory language and legal literature. The
authors have emphasized the statutory language of
current legal standards, as well as the state or federal
courts’ interpretation of those standards because the
same statutory language has been interpreted differ-
ently in different jurisdictions. Similarly, this prac-
tice guideline has reviewed the state and federal
trends that determine which diagnoses meet the cri-
teria for mental disease or defect. These trends yield
to jurisdictional court interpretations.

Finally, the authors hope this practice guideline
has begun the dialogue about formulating a forensic
psychiatric opinion by surveying the various ap-
proaches used to analyze case data. The forensic psy-.
chiatrist’s opinion in each case requires an under-
standing of the current jurisdictional legal standard
and its application, as well as a thorough analysis of
the individual case. The psychiatrist’s analysis and
opinion should be clearly stated in the forensic psy-
chiatric report. It should be noted that the role of a
psychiatric expert witness in the criminal justice sys-
tem is predicated on the law’s interest in individual-
izing the criteria of mitigation and exculpation. Fo-
rensic psychiatric analyses and formulations of
opinions are, therefore, subject to change as the legal
guidance changes.
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Yes

No “substantial”

No

No

Yes

Yes

Defense if defendant “as a result of mental

Wyo. Stat. Ann.

Wyoming

capacity

.lacked capacity either
to appreciate the wrongfulness of his

illness or deficiency. .

§ 7-11-305(b)

(1975)

conduct or to conform his conduct to the

requirements of the law”
Affirmative defense that the defendant “as a

Yes

No

No Substitutes

No

No

Yes

10 U.S.C.A.

U.S. Military

“appreciate” for

“know”

result of severe mental disease or defect, was
unable to appreciate the nature and quality

or the wrongfulness of his acts”
Affirmative defense that the defendant “as a

§ 850a (1986)

Yes

No

Substitutes

No No No

Yes

18 US.C.A.
§ 17 (1984)

U.S. Federal

“appreciate” for

“know”

result of severe mental disease or defect, was
unable to appreciate the nature and quality

or the wrongfulness of his acts”

9

15 states

10 10

16

44 States +

Total
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